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INDICTMENT (Filed March 21, 1975) 


UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT OF NEW YORK 


m aes e. - m4 m A X x x 

UNITED STATES OF AMERICA : T 3 CRIN. 2 9 & 
> a 

IRVING BEHRMAN, : INDICTMENT 


15 Cr. 
Defendant. 


COUNT ONE 
The Grand Jury charges: 
On or about April 15, 1969, in the Southern 
District of New York, IRVING BEHRMAN, the defendant, unlaw- 
fully, wilfully and knowingly did make and cause to be made, 
i did subscribe, his joint United States Individual Income 
c Return, Form 1l » filed with the Internal Revenue Service 
the calendar year 1968, which contained and was verified 
by a written decleration that it was made under the penalties 
of perjury 2nd which he did not believe to be true and correct 
s to every rateriíal matter, in that said Form 1040 reported 
adjusted gross income of $15,594.68 whereas, as he then and 
there well «new and believed, the reported adjusted gross income 
did not include suostantial amounts received by him during that 
customers who purchased merchandise from him. 


United States Code, Section 7206(1) and 
United States Code, Section 2.) 


The Grand Jury further charges: 
On or about April 14, 1970, in the Southern District 
of New York, IRVING BERHMAN, the defendant, unlawfully, wilfully 


and knowingly did make and cause to be made, and did subscribe, 


his joint United States Individual Income Tax Return, Form 1040, 


filed with the Internal Revenue Service for the calendar 
year 1969, which contained and was verified by a written 
declaration that it was made under the penalties of perjury 


and which he did not believe to be true and correct as to 


every mater‘al matter, in that said Form 1040 reported adjus- 


ted gross income of $20,205 whereas, as he then and there well 
knew and believed, the reported adjusted gross incame did not 
include substantial amounts received by him during that year 
from customers who purchased merchandise from hin. 


(Title 26, United States Code, Section 7206(1) and 
Title 18, United Staces Code, Section 2.) 


PAUL J.CURRAN 
United States Attorney 


JUDGMENT ANO PROBATION COMMITMENT ORDER (Filed 


United States of Amarica vt Vebruary 13, 13703 "United States District Const v 


i... — LEVING ABUBMAN. L THE. SOUTMEZRM DISTRICT OF 374 YORK . _ 


, ( Jj 
Di Ft BOAT Chere SL 
coc maT NO. e 15. cx ai Ll 


In the ^ esence of the attorney for the gover 
the def dant appeared in person o^ this date 


LJ WITHOUT COUNSEL Hower the cow ademed delendam of cpi to comme! snd shed whether defendant dese io 
howe Cowes! appa ied Dy Une coner! amd Une deicndamt Urereupee © awed atusiama of Cow 


txJ WITH COUNSEL L. :3VINC ANOLIX_ " das m5 a ae ao dR A ao ap —— wae = | 
(M ame 0! oneal) 


LJ GUILTY, and the court heing satisfied that i i NOLO CONTENDERE j NOT GUILTY 
th se is a factual daws for the pisa, 


LÀ NOT GUILTY Defendant ^ discharged 


There væng a { ndeng/werdect of 
i $4 GUILTY 


Defendant has beon convicted às charged of the ofleme(s) of unlawfully, wilfully and knowingly 

did make and cause to be made false income tax returns for the years 1965 á 1959, 
(Title 26, United States Code, Section 7206 (1) and Title 18, United States Coce, 
Section 2.) 


The couri mhed whether defendant had amy thing to say why judgment Dovid net be promeuncad Became no iTicmt ame 1o Ae contrary 
wae shown, » appeared to the couri, Oe court adjudged the delendam pity æ hogd amd concu and ordered that T ^s Gelendam m 
hereby comete? io Oye custody of (he Attorney General Or bn aliorum. representasi for mp nonmen for 2 peisod ol Six 46) 
MONTHS on each of counts cne and two CONCURRENTLY. Uefendact is placed on probation 
for a period of THREE (3) YEARS, sub!ect to the standing probation ^: < 


SENTENCE 
oA 
eeoeario® 
ORDEA 


TUO-THOUSANO FIVE HUNDRED ($2,500.09) o Ou 
TWO- THOUSAND F'VE HUNDRFD (52,500.00 on coun ' 
j)tal: $5,900.09) are to be paid by the defendant or the defendant is to 
TTED unt the fines are paid or he is otherwise discharzed accor? z 
pay the cost of prosecution, 
"leased on his own recognizance pending appeal. 
SPECIAL 
CONDITIONS 
oF 
PROBATION 


ADCITIONAL | $ 
CONDITIONS in add. uon e toad ondion premeuen imp 4 «buwe, don hereby Sdered thal Ge general condilion of pretation i Ovi on Uv 
reverse vide of ihn judgment be onpenad. The Cowt me, Mange (he conditam oí. "obatn woduce œ extend ihe period of probation, amd ai 
of any Ume Gunn, (he probation eid, or within à masimum probation period of five years perm ied by law, moy "eut à warrant and revoke 


PROBATION probslen hoi à olaton Occul mg Giang Ute probation penod 


The court orders commitment to the custody of the Attorney General and recommends 
Hos Ordered (har the Clerk deter 
à certteed copy of I^ wegment 
COMMITMENT end commdmem to he US Mar 
RECOMMEN vh) o thes guddiodd ottu or 
DATION 


J 


ponto ev 
" ^ P a 
LUAJ US. Overtet jtd 


i E 
Ls US. Mesevirate 1 OF VL 


Lt P (/GAGL IARDI 


EXCERPTS FROM PROCEEDINGS BEFORE GAGL i ARDI, ,D.J. 
ON DECEMBER 5, 8, 9, 1975 (TRIAL ) ^ bu 
jha51 
At this time, your Honor, under the rules 

I move for a dismissal on the arounds that the govern- 
ment has not made out a sufficient case to warrant 
this case aoing to the jury. I submit, your lionor, 
that the government here has failed to establish that 
any income was earned by this defendant upon which he 
had to rerort on his tax return. In other words, the 
qovernment has taken the position apparently, as I sce 
it, your Honor, that they have established that Harold 
Roth is Mr. Behrman. They have also purported to 
demonstrate through the witnesses who testified that 
an account existed in the name of Harold Roth with 
the bank of Tokvo in New York City, vour Honor. They 
showed the facts that there were monetary transactions 
qoing throuch that account, period. They have shown 


nothing beyond that, your Honor. They have not shown 


that that was earned income, they have not shown that 


that was taxable capital qains, thev hive not shown 


that that was any monev whatsoever upon which anv tax 
had to be predicated, 
In short, your lionor, they have not satisfied 
the requirement that this is reportable income St alisi 
in any way, share or form, and I would ask that a dismissal 


be aiven on the jrounds that this is an insufficient 
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case as a matter of law. 

THE COURT: Mr. Wohl. 

mR. WOHL: Yes, your Honor. Eirst of 
all, the qoverruent submits we have shown more than that 
in that we have shown that the way that Mr. Behrran 
acting as Mr. Roth got the money was throudh enqaqing 
in activity which would appear to be commercial activity, 
i.e., selling aoods to Waaner-Nelson and selling goods -- 
I think he aot some of the money from Mr, Gilman -- 
sellirg goods to Mr. Gilman, asking that the checks be 
made out to Harold Roth, which aives more of the appear- 
ance of income than it would if there were no indications 
whatever as to how Mr. Berman came by the money. 

In addition, we believe that we are entitled 
to a presumption here which is essentially that where 
it is shown that the taxpa,e2r had cash receipts that 
unless othervise explained it is presumed to be income, 
and we rely for that on United States against Lacob, 
416 F. 2d 756, Seventh Circuit, 1969, Cert. Denied 396 

1970, which vas cited with approval in 
United States vs. Slutsky, 487 F. 2d 832 at 840, by 


the Second Circuit. 


The point that the S'utskv court decided 


Lacob on was a 1e8Juted point, and that was in a tax eva- 
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sion case, where you have essentially the same type of 
proof, there a bank deposits method case, vhere, of 
course, ali the government proves is that the dcfendnt 
ended up with more than he started out with, and that 
was its case in chief, Slutsky noted, citing Lacob, 
that even -- the government is entitled to a presump- 
tion that it is income and the qovernnent is entitlod 
to an additional presumption that .here were not any 
deductions or expenses that would have rendered 
that income to be without tax consequences, und the burden 
is then on the defendant to come forward and explain 
why that isn't income, and in a tax evasion case, why 
there are deductions or exemptions or credits, or whatever, 
that deprive that money of having tax consecuences. 

So in sum the government makes two points. 
First of all, we believe we have shown circumstances 


which indicate that it is income, i.e., that Mr. 


Behrma:got the money through enaaqing in business rather 


than inheriting it or something else, with Wagner-Nelson 
and Charles Gilman, and secondly, that we are entitled 
to the presunption that it is income at this print. 
MR, ANOLIK: May I be heard, your Honor? 
THL COURT: Yes. 


MR, ANOLIK: Your Honor, I respectfully 


Submit that Mr. Wohl may be confusing this with a 

Civil case. In a tax fraud case, your Honor, the 
government either tries to prove that there was income 
due to a net worth t e of theory, namely, that the cost 
of goods sold was less than money rece2ived therefor. 
They have made no effort to show what the cost of goods 
sold here was or the money receive against the cost of 
goods sold. 

Tne second thing is a nonreportirg of taxable 
income. They cannot rely upon the presumption and 
then tell this court that that presumption now places 
a burden upon a defendant to rebut. This is not, your 
Honor, a Situation where you have possession of nar- 
cotics, for example, or recently stolen property, where 
certain presumptions might be raised. Where you 
have exclusive, unexplained and recent possession of stolen 


property there is a presumption, it is true, that 


you night have stole: it. That is not the type of case 


you have here. This is ar income tax fraud case, "ot 
a). evasion case, such as the Slutsky case. And I 
have some familiarity with the Slutsky case ard I do not 
think that it is in point here. 

THE COURT: That involved the Nevele Ite) 


the Catskills. 


MR. ANOLIK: That's correct. They put, 
as I understand, money in their own Savings accounts 
which clearly should have been put in another account. 

I don't know all the details of the case because I 
wasn't the attorney there, but having read the opinion 
some time ago, your llonor, I have a recollection of those 
facts, and it does not seem to he in all fours with 

this case at all. The government here has not estab- 
lished that any income was earned. In fact, the 
inference would be to the contrary in view of the 
testimony of Gilman that this was the lending of money, 
returning of money, the repayment of gambling debts. 

He didn't say anything about income. No one testifieg 
that there was income here. No one testified as to 
cost of goods sold. There is no evidence that this was 
reportable at all. 

THE COURT: I know there is no proof of 
cost of goods sold, but under these cases doesn't the 
burden shift, not the burden resting upon the defend- 
ant, but doesn't the burden shift to the defendant to 
explain -- 

MR. ANOLIK: Your Honor, the Supreme 


Court dealt with that burden just in this last term and 


for the life of me I don't remember the name of the 


(e 


case, but I can tell you the case, It vasn't this 
particular point, but it involved a question of murder 
where a defense of a manslaughter was interposed ard I 
think the Maine court said that the burde: shifted 
to the defendant to prove that he had such a state 
of mind that it could not have heen murder, he would 
have to prove that it was an emotional factor that made 
it manslaughter. The Supreme Court of the United 
States said you cannot place a burden of going forward 
in a criminal case upon a defendant ever. 

THE COURT: I am looking at the case of 
Siravc vs. United States, a First Circuit case in 1967, 
377 F 2d 469, in which the court states: 

"The applicable rule here is that uniformly 
applied in tax evasion cases." 


MR. ANOLIK: Evasion, not fraud, This 


is not an evasion case, your Honor. This is a fraud 


case. 


TME COURT: Siravo case -- 

MR. ANOLIK: In fact, the government abjured 
that this was an evasion case when they started. They 
told the jury that. 

THE COURT: The Siravo case is a 7206(1), 


which is what ve have here. It is the same section 
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of the statute. That case says, as I said before: 

"Evidence of unexplained receipts shifts to 
the taxpayer the burdei of coming forward with evidence 
as to the amount of offsetting expenses, if any." 

Isn't that the rule, ‘ir. Anolik? 

MR. ANOLIK: Your Honor, the case has 
a vague -- I don't specifically remember that case as 
such, vour Honor. 

THE COURT: I will give it to you. 

MR, ANOLIK: Fine, your Honor. I would 
Say this: If that is the import of the case I would 
ask that the court rule the case is unconstitutionally 
decided on the grounds that the taxpayer in a criminal 
case may never he put upon his proof to take the stand 
to disclaim what the government has said where the 
government c ~ededly has not established that there was 
any taxable inc ., they are relving solely upon a pre- 


sumption and nothing eise. 


THE COURT: Isn't that sufficient to go 


to the jury? That doesn't mean that I could direct 


a verdict of guilty. It still becomes a question of 


fact for the jury. 
WR, ANOLIK: Your Honor, the point is -- 


THE COURT: With the caution of the court 


that there is no burden upon a defendant in a criminal 
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case ever to present any evidence of any kind. 

MR. ANOLIK: Except, vour Honor, that in 
this case it seems to me the government had to go a 
little bit further than they vent. I don't think they 
even have risen to the point where you can infer such 
a presumption, because all they have shown is that there 
was money passing into an account. They have not shown 
the transactions in that account. Obviously there 
was merchandise shipped. There is no denial of that. 

THE COURT: I am not sure there is any 
proof one way or the other. 

MR. ANOLIK: Mr. Gilman said that he pur- 
chased over a number of years nerchandise. 

THE COURT: Gilman says he purchased mer- 
chandise? 

MR. ANOLIK: Not Gilman; Wagner. He 
admitted that on the Stand, that he purchased merchan- 
dise. In fact, he was a customer for a number of 


years, your Honor. 


THE COURT: There is a complete absence 


of proof in here as to these ayments being made in 
p pay 


support of shipments, isn't there? Is there any proof 


whatsoever, one way or the other. 


MR. ANOLIK: I think that Wagner clearly 
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said so, your ilonor. The checks even say it. 

the fact of the check it says in payment for invoice 
so-and-so, 

THE COURT: Invoices, yes. But does 
that mean shipment of goods. Is there any proof one 
way cr the other. 

MR. WOHL: I don't think he was specifically 
asked, vour Honor. 

THE COURT: He wasn't specifically asked, 
as I remember. He said he made these payments against 
invoices received. 

MR. ANOLIK: He said he bought things fron 
the defendant and he also said he vas having trouble 
paying and that pressure was being put upon ifr. Behrman, 
according to what he was told, to see that he got paid. 

MR. WOHL: I think the teaching of all of 
these cases, as I see it, including Siravo and the 
ones that I cited, is basically that if the defendant 


had cost of goods sold or whatever that would affect 


his tax liability,then ho has to come forward and explain 


it, because the law tends to recognize that the govern- 
ment doesn't have possession of this type o* information, 


this is all information that only the defendant has. 


THE COURT: Would it have hee. sufficient 


1Àna6n 

if you had put in here through Mr. Wagner what in fact 

were the costs? That wouldn't do anything, would it? 
WOHL: NO. We don't have any way 

of knowing what Mr.Berhman paid for goods, if he paid 

anything. 

THE COURT: You can just show his re- 
ceipts, that's l. 

MR. WOHL: That's right. Really that 
would be an interesting point for the defense if this 
were an evasion case, because then it would be import- 
ant to know not only whether he dot any receipts, but 
also whether he made any profit. But in this case -- 
incidentally, we think based on the Lacob case and 
other cases in that line of cases, I think the nender 
case in the Seventh Circuit particularly focuses on the 
point and explains the reason why we have this rule 
that the government doesn't Xrow what the receipts are 
or what the expenses are. The point is that we get 
around all that since we are in what is in fact a 
lesser included offense, tax evasion, i.e., the filing 
of a false tax return. So even if the man had extensive 


costs of goods sold he would have to report the gross 


receipts and then report what he paid for the goods and 


come out with a profit by filing either a sole proprietor- 
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ship or some other kin business tax returr. 
All right. You are welcome 

to look at this Siravo case. 

MR. ANOLIK: Yes, Your Honor, would 
you have any objection if I spent two or three minutes 
talking to my client? 

THE COURT: N We are going to take 
a 10-minute recess. 


HR. ANOLIK: Thank you very much, your 


(Recess.) 

(In open court; jury not present.) 

HMR. ANOLIN: Your ;ionor, I may be misreading 
tie case, but at 473 of the Siravo case it seems to 
articulate the rule that I always tiought was ap»licable. 
The court says: 

“Indeed, this case is necessarily included 
in the rule for in a tax evasion case the government's 
ultimate burden is to show that the taxpayer reccived 


not only gross income hut also taxable income after de- 


duction of capital and noncapita] expenses. If that 


is satisfied," meaning that burden," such sales receipts 


absent explanation, so must the lesser burden here," 


Apparertly they go or to indicate that in 
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this case, at least as I follow it, no return was filed 
at all, your Honor. 

THE COURT: I think the gereral proposi- 
tion is stated in there, after having looked at the two 
cases cited by the government, including Slutsky, 
which is the most recent one in the Second Circuit, that 
the government has presented enough proof to withstand 
the motion to dismiss at this stage. 

MR. ANOLIK: Very well, your lonor. 

THE COURT: Therefore, the motion is 
denied, with an exception. 

Do you want to put this stipulation on in 
front of the jury and then have the government rest 
and then consider that the motion was made then and 
the same ruling on it? 

MR, ANOLIK: Yes. your Honor. 

THE COURT: You will not have to make your 
motion in front of the jury. 

MR, ANOLIK: No, no. I would never do 


that. I am merely trying to proselytize your Honor 


to my point of view, Of course, you have granted 


me an exception and I will just qo on to the next order 
of business. 


The stipulation that we are going to put 
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on the record, as I understand it, is that the name 
Harold Roth -- I think it was put on already, your Honor. 
Wasn't that put on already, that stipulation? 


MR. WOHL: The fact that the defendant 


MR. ANOLIK: Yes. I am almost posi- 
tive that was put on. 

THE COURT; Yes. It's just the fact that 
Exhibits 1 and 2 were filed with the IRS on or about 
the dates set forth therein and that the defendant 


signed both of these exhibits. 


MR. ANOLIK: Yes. Frankly, your Honor, 


after discussing this matter thoroughly with my client, 


with an associate counsel of mine, who is in court, I 
have decided to rest at this time. 

THi COURT: All right. Do you want the 
other witness back? 

MR. ANOLIK: I won't need him. 

THE COURT: You won't need the witness, you 
waive his return to the stand? 

MR. ANOLIK: Yes, sir. 

MR. WOHL: In that event, your Honor. 


THE COURT: We will sum up and charce in 


the morning. 


Jha69 
nor have I instructed you as to tho law. 
discuss it vith anyone else, 

I appreciated your promptness i» being 
here at 9:30 this morning and indicated that ve were 
all on board,and we were, and Mr. Quinones, our court 
reporter, had gotten sick over the weekend and the word 
hadn't gotten throuch to get a substitute reporter 
down here, It is hard to make those last-minute 
changes when all have bee), assigned to other courtrooms 
and so forth, Hopefully we will all be intact a.d 
be on hard tomorrow morning at 9:30. 


Have a pleasant evening. Ji see you 


(The jury left the courtroom. ) 

THE COURT: In connection with your re- 
to charge, Mr. Anolik, item Ho. 1, I will not 
in that lanquage. 


MR. ANOLIK: The substarcoe? 


THE COURT: This is a criminal case, the 


burden of proof beyond a reasonable doubt of establishing 


each and every element of the crime charged is apon the 


government. 
io. 2, burden of proof and presumptio: of 


innocence, and No. 3, I will charge in my ow) language, 


jha7o 
but I will charge the substance of that. 


, 


Wilfully and knowingly, that is all part 
charge, 

No. 4, the charge will indicate that a de- 
fendant is charged with having wilfully and knowingly 
omitted to file material matters in connection with his 
return. To find the defendant nehrman: guilty of the 
offense of wilfully subscribirg to a falsc joint retur). 
you must find that the government established beyond 
a reasonable doubt each of the following four elements: 
that the defendant made and subscribed the tax return 
for the year in question, that the tax return for the 


year in question contained a written declaration taat 
1 


was made under per^lty of perjury, that the return for 


the vear in question was not true and correct in every 


material matter, and that in signing or subscribing the 
tax return the defendant acted wilfully, knowing thu 
at the time the return was filed it was not true and 
correct as to every material matter, and to find the 
fendant guilty of the crime you must find that the 
government has proven beyond a reasonable doubt that 
Some material respect the return was false. 

Information is material within the meaning 


of the case when it is ne essary to report and that the 


280 
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Internal Revenue Service have in order to estimate and 
compute the tax correctly an item. An item is also 
material if it could be reasonably expected -- wait a 
minute. I am sorry. 

Th^* will be as follows: Information 
is materia. within the meaning of this case when it is 
of such a nature that it would be reasonably expected 
that the taxpayer should repost it and the Internal 
Revenue Service have that information in order to esti- 
mate and compute the tax correctly. 

Any objection to that? 

MR, AMOLIK: Yes, I object to it, vour 
Honor. I mos: respectfully ask your Ilonor to tell the 
jury that they must find that the defendant had an 
obligation to report this income and ^hat the government 
must prove that it wes taxabl»^ income. 


COURT: What do you say, Mr. Wohl? 


MR. WOHL: Pirst of all, I think that the 


charge that vour lionor read was correct, but I think 
that we are getting into an area here where it may -- 
since what we have is the defense resting rather than 
putting on a specific defense, I am wondering whether 

it might be necessary to have the kind of a charge that 


tells the jury what income is. For exanple, gambling 
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innings, as I understand it, are taxable. 

In addition, I believe it was the Lacob case 
referred to the court's instructions on this presumption 
that when the government shows receipts that there is 
a burden if the defendant wants to claim it is not in- 
come, the defendant has the burden of explaining it is 
not incone. I have not been able to find any cases 
really honing in on specifically what type of jury instruc- 
tion is proper under those circunstances. I spent 
a good bit of time over the weekend looking for one 
and I just couldn't find any that specifically referred 
to it, except this Lacob case, which just said a 
passing remark, something along the lines of the 
court s instructions on the issue were correct, refer- 
ring to this burden of proof or burden of explanation 
concept. 

But it certainly seems to me that the law 
1i. that once the government has shown the defendant 
receiving money under circumstances which give it the 
appearance of income that the jury is entitled to find 
that that is income, and I think that it would be mis- 


leading to give the jury an instruction that tends to 


Suggest that it is the government's obligation to 


prove all of the circumstances of the defendant's activities| 
| 
| 


jha73 
that would make that income, because it seems to me 
that that is not what the law is. 

MR. ANOLIK: Your Honor, I might point 
out -- you know, I am a former prosecutor myself, your 
Honor, and I have done a lot of work on appeal, 
know the government goes tc tremendous pains to figure 
out rat worth theories, urderstateme;.t theories, inter- 
viewing hundreds, sometimes, of debtors and other people 
who dea) with taxpayers, to try to make sure when they 
go to court on a tax case that they can establish tax- 
able income, be it on a net work theory or an under- 
statement theory. But to merely say that they are 
going to show moneys going through 21 account and on 
the basis say it raises a presumption that it is taxable 
income without more in my opinion is unconstitutional 
aud I don't think it is the law, your Honor. I submit, 


your Honor, that it is a jury question for the jury to 


determine whether or not the government has satisfied 


them beyond a reasonable doubt that taxable repo: j;le 
income was received by this taxpayer. Otherwise, 
your !onor, they coula get indictments by the dozens, 


hui.dreds. 


MR. WOHL: I would like to make it clear, 


your lonor, that at this point I am not saying there should 


~ 
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be such an instruction. I am just saying that I want 
to spend more tine ii addition to what I already spent 
looking into it. I did look into it over the weekend, 
but on the other hand, it seemed to me that it probably 
wasn't going to arise in this case because we had a 
taxpayer who was going to get on the witness stand and 
give a particular explanation. SO we weren't going 
to be faced with a case where you have money in gross 
receipts qoing to a taxpayer and then there is just no 
explanation, sort 2f along the lines of a receipt of 
recent possession of stolen goods or that sort of thing. 
But I do think it is something that bears some looking 
into, which I intend to do. 
THE COURT: I know it bears looking into. 

You certainly should have enlightened me before you 
started. I had no memorandum of law from anybody 

as to what was involved here. That doesn't shift the 
burden of the court coming up with the right answer, 
regardless of whether you supplied them to me, which 
burden always remains upon the trial court. I don't 
know how I can charge them in connection with the state- 
ment in Siravo that the burden shifted to the taxpayer 
because the burden in a criminal case is never upon a 


defendant to produce any evidence. So I certainly 
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can't charge them that way. I can * ^te that i: 
law as a matter of passing upon a motion to dismiss 
but I don't know that I can charge a jury that. 
don't think I can. 

MR. WOHL: I think it might well be an 
arologous situation to a possession of recently stolen 
property, and in that circumstance I think if the charge 
runs along the lines of that you may but need not 
infer from the fact that the defendant possessed the 
Property recontly after it vas stolen *hat bis possession 
was guilty possession unless there or an explanation, 
or something along that line. 

In ccher words, I guess what I am saying 
is that the criminal law is not totally devoid of pre- 
sumptions that run into favor of the government. That's 


the only one I seem to be able to think of right offhand 


There is a way to tell the jury about it, stopping short 


of givi: > chem the impression that they are legally 
bound to cc up with a particular result. But I 
think they have tə pe apprised of the fact that they 
are entitled to find that this vas income without the 
government proving all of the deductions and solutions 


and àll of that sort of thing that the defendant may have 


har 


2 UO) 


THE COURT: Siravo seems to indicate that 
you cai do that, because they had ai Opinion in a 
gambling case which I think they pretty much reversed 
in the Siravo case, 

MR. ANOLIK: I think they distinguished it, 
your Honor, rather than reversed it. 

THE COURT; It says: 

"Our analysis is not sharen by consideration 
of our opinion in Winkler, 230 F.2. 766. The only 
issue expressly addressed in that case was a definitio 
of gross incone with respect to a pro.:ssional gambler. 
Neither party believed the question of ailocating the 
burden of producing evidence as to losses. To be 
sure, our action in reversing the conviction rather than 
remanding for triai under proper. instructions nay be 
read as assuming that the government was bound to 
show the amount of offsetting losses. Having now 
faced the issue fronta:ly, we are persuaded of the sov-d- 
ness of our present position and must reject any impli- 
cation stemming from this sub silentio assumption." 

MR. ANALIK: Later on thev go along and 
say what the general rule is in evasion cases, and I 


think they included fraud cases, your "onor, and they 


clearly spell out what I always thought the general rule 


jha?7 
to be, that they must sl. taxable income. 

"ay I acdress myself to Mr. Wohl's analogy 
to the recently stolen property. 
your Honor, property which can be the subject of that 
presumption is property where evidence is introduced 
that it has clearly been stolen from someone, that the 
party establishes it actually was stolen property, 
which is analagous that thev must first establish 
that it was income received, income, not merely money 
going into an account. But it is not even a good 
analoqy,for this reason: In thise cases they have 
to show that the propertv vas recertly stolen, that this 
party had exclusive, unexplained possession of that 
property, and that he had the property eithcr in his 
possession or under his direct control, your Honor, 
Lecause there is no doubt that he had a legal right to 
the money heroe. No one says he stole the monoy in 
this case at all, your Honor. If this vere a question 
of tolen money it would be something else. The theory 
here is that the government has never claimed he was not 


entitled to the money he received. They say that it 


vas income which he should have reported and by pleading 


not quilty he has denied that. So you can't now say, 


"Because you pleaded not guilty, and I am not going to 
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introduce evidence that it was not income, 

are bound by the fact that it is income," You might 
as well have an inquest, not a trial, because that is 
what it would be, your !ioncr. 

THE COURT: I am giad you really ceilightei 
me on all of the legal problems involved without giving 
me any citations to authoritative cases or charges 
that have been upheld in prcvious cases. 

MR. ANOLIK: We may come up with some. 
I will tell you this, your ilonor, that it was because 
of the nature of the evidence adduced -- frankly, I 
have been involved either on appeal or at trial in a 
number of tax cases, your Honor, and this is the first 
case, and I don't say it criticallv, but this is the 
first case where there has not been an attempt to 
snow a style of living, a net worth or an understate- 
ment of known income. Those are the theories upon 
which, your Honor, I have ordinarily, at least ir. my 
experience -- Mr. Wohl probably has a great deal more 
experience than I have in these matters -- that is the 
contact that I have had in tax cases, vour Honor. 


THE COURT: What about the failure to 


properly enter returns that would have been called for 


by the operation of his business. 


13. ANOLIK: is not charged here. 
THE COURT: know it is not charged 
Maybe it is. 

HR. WOHL: NO, it is not charged, 

THE COURT: It is charged in here within 
the indictment that the reported adjusted gross income 
did xot include substantia, amounts received by him 
during that year from customers who purchased merchandise 
from him. That is what the charge is. 

MR. ANOLIK: Yes, not specifying 
amounts. I don't think I addressed this to 
but I did talk to ^r. Walton, and he says that 
they are not required to prove any amount in a fraud 
cése, ho said, because thev are not asking the jury to 
find an amount in a fraud case, he said, because they 
are not asking the jury to find an amount. But ny 
understanding was, your Honor, they had to at least show 
it was taxable income, but they vant to g2t out of 


that too. I don't think they have met their burden, 


your lionor, if they car get out of Loth aspects. 


THE COURT: If you car come up with any- 


| 
thing either tonight or tomorrow morning before we reassemble 


I would appreciate your informing me promptly. 


MR, ANOLIK: What time, your Honor? 


}1a80 


Honor didn't go over the government's requests, 


way. 
THE CUURT: There is no error 
to charge -- 


MR. ANOLIK: There is one request I 
to, your Honor. 

THE COURT: have some objections to 
of their requests too. 

Request No. 3, I am just goirg to charge 
the first sentence of subdivision, the first sentence in 
sbudivision 2. I am rot going to charge the rest of 


it. I will charge all of subdivision 3 and Å. 


Request No. 4 is where we have the diffi- 


HR. ANOLIK: That's right. 

THE COURT: I don't know yet what 
going to charae with respect to that. 

AR, ANOLIK: Your lionor, I might point 
out in page 2 of that request No. 4 the government, in 
the last sentence, says t. at "I charge you that failure to 
report a substantial amount of income" -- I interpret 
income to have a technical term, your lloror. 

THE COURT: You think it should he 


taxable income? 
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addi*ional 
nav loo at 
am qoing to 


rulinas n connection 


jury may 


beyond a rzasona! 

incurrcd in connection with t! f = goods excesded 
his receipts. 

MR. ANOLIK: Of course there is no evidence 

THE COURT: I know that. 

MR. WOHL: I missed somsthing here. 

THE COURT: Why don't you go over this, gentlemen. 
You will then know how I am aning to charae this jurv. 

now on the lment tins Offense, false 

daclaration. Flem T +} d«f-ndant mada and subscribed 
the tax returns for the yzar in question. Actually there is 


a stinulation with resnrect to chat so that *hat issus is no 


longer before the jurv. did not stinulats if «€ abody 


sianed *he tax 
urn contained the written declaration, 
nerjurv. Those elements have both been stinulat? 
jury that that issu no loncer ! 
s that satisfactory? 
ANOLIK: 
COURT: 
ANOLIK: 
COURT: 
MR. ANOLIK: There is no evidenc n talk 
about the fellow in Texas, that Waqner purchased anything 


anods from: Harold Roth. ‘here is evidence that 


ing 


in 


were given but vou remem a he said that he was 


doina husiness with Behrman on manv fronts. In fact, he 
even mentioned that. There is no evidence that the member 
were part of the Harold Roth firms. Ths is a dearth of 
evidence here and that is th» motion I made, the motion to 


dismiss and that is the reason I didn't put my man on the 


stand. I felt they didn't come un with a prime facia case 


THE COURT: Wasn't there proof that 


receints, these checks werz paid against invoices 


s 


trem 


submitted? 


ne aoods 


was dealing 


‘Give 


me checks in th f d Roth.” J t know that is 


as aqainst the books c het} it is a loan c. what because 


is no evidence of that as to whether «hat was appaertain- 


a part’ cular invoice. Th is the point. 


MR. WOHL: I think that is compnl^tasly wrona. 


the evidence was very clerr that ti defandant went to 


this Wagner-Nelson Comnany, 


selling the nama of various different comoaniss, 


them laras amounts of onors and *old them or 


tha dafendant sold the goods and told Waaner-Nelson, 


Wagoner, to make nayments | ld Roth. 


COURT: That is what í understood the 

testimony to 

MR, WOHL: I think there was even testimony 
concerning shipments of goods and where thev were shipped from 
and that sort of thing. 

THE COURT: You see my charge as to the third and 
fourth e.ements and then I am charging as the Court charged 
in 484 Fed Supp. 670, nage 674 and 675. That tak2s the place 


of my original charge on knowing and wilfully because I think 


am wondering 


charge that 


is right there. 
I am going to charas 
additional =0 adjust: 


unders*an that instruc- 


tion, your 


ANOLIK: Hav 
summation? I would desire 
daifendant has not taken ths 
*he new rule 
WOHL: It is up to your 


concerned. 


THE COURT: If you have no strona fecling about 


it and havina qeared your ,ummation to the f. that vou might 


have been going last, Mr. Wohl, I will have vou sum un first. 


MR. VOHL: Can I have a few minutes to sort of 
adjust things? 


THE COURT: All riah*. 


10 


li 


12 


13 


14 
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23 


24 


p 
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MR. WOHL: Theres is one thing, vour Honor, that 

I wanted to clear un and that was, your Honor s:sem:d to say 
a . i i s , i 

that you were instructing on the basis of an impression that 


there was no evidence of receints. 


goods that were sold, expenses. 


| 
f MR. WOHL: í think the law is əxtrsm=lv clear that 


| the qovernmant does not have an obligation to prove any cost 

of qoods sold. That is somathing within the knowledge of the 

defendant and that is where this hurden of coming forward 

| goes to th» defendant. I am nrevared, bscauss I was not able 

| to find anything, I am przparasd to accent the idsa that 

| Perhaps the jury should not be instructed in the language of 
some of the opinions that clearly say that *hat is the burden 

| of the defendant but I strenuously object to any instruction 


| sugg^sting in any way that there is any cost of qoods sold 


in this cas? because there has bean not a single whit of 


evidence to suggest that this defendant had any cost of those 
goc./: at ali. That would be something arising close to a 

| efandast.. 

I hasten to »oint out that it would not be a 


|! defense in this case because even if there were costs of qood 


|sold he would have to report the gross incomes, his qross 


receipts and shen he would have to fila that return for 


THE COURT: There is no ..i nc of the cost of th 


| 


14 


15 


16 


m 
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operating a business tha* requires him *h-n to deduct from 
that the cost of goods sold. 7 think it vould in effect be 
instructing on a defense that has never b«s^n raised. 

MR. ANOLIK: May I pose a question *o Mr. Wohl 


through your Honor. Would it hs th: government's position 


that if a business ran ata loss that a tax return has to be 


filed anvvav? I realize -- 

MR. WOHL: Let's nut it this way, I think -- I 
don't hannen to know the answer +o that qu-stion right 
offhand. 

MR. ANOLIK: I think I do, your Honor. 

MR. WOHL: I would say, however, *ha* the jury 
shouldn't bs instructed on defenses as to which there has 
not been any proof. If there warg a case like that, it 
s2ems to me the jury shouldn't pe told this when there is 
no proof of it. 

MR. ANOLIK: The point is this, Judgq2: If there 
is no evidsnce of cost of goods sold then «here is no’ 
evidence of income because that could only be relevant if 
there are goods involved so I think Mr. Wohl's araumént is 
self-defeating, with all respect to Mr. Wohl. 

THE COURT: I have a great deal of difficulty 
with his cass. 


MR. ANOLIK: he inher, 1i this case from another 


‘crrm 7 


assistant, 


your 


Honor. 


THE COURT: 


The Siravo case, 


*he 
discussed yesterday charaed or was 


was not 7206 which is wh 


count which 
the fourth 
ac ows 


we 

count which 

have hère in our case, 

the fourth count charaes the defendant having 
ef Sg 


Appeals 


but 
$73,000 failed to file a return. 


reached the 
instruct:d the jury and was held properly by ths Court of 


The Court 


that total receipts must be reduced by the total 
canital 


goods sold and other cos* represented by other 


the evidence 


| 
show zd 
costs of goods sold by at least 
don 


to arrive at gross income, and sven if the guvernmen$ 
her2. 


did not prove the exact amount of incoma it would bz 


that 


recripts 
$605 


exceeded 
wher: the 


That has not bsen 
somzhody doss fils 
return 


tho 
-+ 


a difference 


between a case 
tax return and 

tax return. 

15 law doés not 


a case where 

you don't fils a tax 
rzouire you to tell your gross 
incom: and give your zxazmptions and exclusions and dsductions 
and all that. Rather, 


the law ssems to say that if you have 
hav 


done the computations and you come un with a result that 
don't to file and you 


don't 


tzll us 


gives you so little income that you don't have to file, you 
all 


that informa- 
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| 
2 On the other hand, if you do file then thz law 
3 sems to be verv clear, and I think our sunnplamental 
- 4 ins+ruction which just comes richt out of the statuts, makes 
5 it clear that you have to report evsrything. You report 
! | 
6 all ircom2 from whatever source durived Rut income is | 
| i 
| 
7 defined so broadly in the statuts, it inciudas anything. In) 


8 fact aross income from business, all income. | ‘ 
9 | THE COURT: You are not charging qress income. | 
10 You are charaing him in *h^ indictment with failing to | 
il | 
Hu! includs substantial amounts of money in his adjusted gross | 
12 income. That is the way the indictmant r»ads. 
| 
8; MR. WOHL: I know. | 
Í ^ 
| 
14 |i THE COURT: It does nok charge him with failure | { 
T | 
15 to report gross income, it charqes him with failure to | 
| 
16 |i include in his adjusted gross substantial amounts of money | 
17 | received. That is what the indictment says. | 
| | 
| 
18 MR. WOHL: I appreciate that. | 
19 i MR. ANOLIK: In fact -- 
20 MR. WOHL: I wish you would not interrupt. | 
21 | T+ seems to me, howsvar, vovr Honor, that ^t is 
22 || clear from reading the tax r=turn and from reading tne 
i i 
- il x : ^ " 
3 | statute (hat the way ona renorts adjusted gross income is by 
24 | including certain things in aross income and then makinc 


adjustments to arriv: at th: ad3ust-^d gross income. 
3 J 7 


| 
| 
| 
| 
| 
| 
I 
t 
l 


- 
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12 


13 


14 


15 


16 


17 
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Therefore, by not including items in gross income one is 
automatically not including them in adjusted gross income 
either. 

It seems to me it would ba severely improperly 
nre3iudicial to the government's cas: to give the jury any 
impression that it is a proper way for a taxpayer to behave 
to, instead of doing what he is supposed to do, i.e., 
include everything in gross i» me and then make his 
adjustments +o arrive ac adjusted gross income, to take it 
upon himself to say, well, I figured things out and I have 
some adjustments here so I am not going to tell them about 
+hat and I wil) nwt ir a lower figure in gross income and 
not inc). .2 the adjustments that I have usad to get to that 
figure. I don t think th2 jury should be told that that 
is a proper wav to operate. 

MR. ANOLIK: I don't think he has proved that is 


incor:. We had a lot of tastimony from Gilman particularly 


that there were Cn a and ferth. There 


T 


was almost no testimony from Gilman as to ourcheses. in 
fact, Gilman indicated that his business went lousy and he 
took him on as an employes in 1968. In other words, G*lman 


specifically admitted that his business was bad, namely the 


defendant's business was bad, and hs said. "I hired him as 
my «sneral manager. Both our businesses were not doing well, 
l 
| 
| 
Er 4 


s the evidence? First of all, 
know whether the monies paid wer2 incom: b2caus2 Mr. 
on the one hand says there is no evidence of cost o! 
sold. Well, how can you havs income if there was no 
evidence annertainable to a business? We don't know it is 
All we know it is money going through an 
account, psriod. It could b2 loans or anything. 
MR. WOHL: It is irralevant. If these were 
stolen goods it is totally irrelzv.-- this 
THE COURT: Tha qos: the government has 
to include in his 
incomes substantial amounts of money that were | 


in fact incom? to him. 


WOHL: We submit that ws do that by proving 
to includ: it in qross incon: and the lew 
i:ductions that ars going to 
going to come forward 
with those. 


THE COURT: only thing I can see in that 


connection, Mr. Wohl, i statement from the Siravo case. 


It says a return that omits material items necessary to the 
computation of income is not trus and correct within the 
meaning of Section 7206, 


MR. WOHL: Yes 
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MR. ANOLIK: The noint is you have to prove that 
is necessary first. 


MR. WOTIL: I think th? law is cltar that the 


distinction bstween a 7208 case such as wz have here and the 


7201 cass is that in this case the jovernmant does not even 
hav2 to prove any tax consequences at all. By ruling that 
+he government has to go into cost of goods sold in this 
tyne of case, it seems -o me what you are in effect saying 
is that this case has aot to bz sxactiy the same thing as 
an -vasion case because wc have to show in effect tax 
=vasion. 

THE COURT: It is not an svasion cass, it is a 
failur2 to state a material fact. 

MR. ANOLIK: Yesterday I thought Mr. Wohl was 
rzlying on Siravo. I pointed out in my argument that as I 
understood it no return was filed. I think your Honor has 
agresd that that in fact was the cass ther:. Therefore, 
I don't think the Siravo case is annlicabl2 to this case in 
that stnse. It seems to mz, your Henor, that Mr. Wohl 
through no fault of his own, your lionor, is faced with a 
situation where the agencies that supply information to the 
govirnment have really not qiven him enough to work with. 
In othsr words, I just don't feai that they had enough 


investigatory -- or -1s? thzy didn't nroduc? it, one of the 


"^O PPAXPESN mi4TS ^T "7^^:0T stene reese t oowre Tis 
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two -- material to dətərmin €r or not in fact there 
was any violation of the tax laws h-cause i+ just seems 
incredible to ms, your Honor, *ha* they would come in and 
Say because money passed through an account that that is 
incomes. What if he received an inheritance, what if he 
received monev from some loan, that is not automatically 
income. In fact, Gilman admits thers were substantial 
amounts of money exchanged as loans. 

Your Honor, I think it is imnortant to 
recogniz+ that this argument that Mr. Anolik is making is 
Clearly contradictory to the evidence. Mr. Silman on cross 
sxamina*tion talked about loans. On dirsc* examination he 
Said that this Harold Roth monzy was naymznt for goods that 
Mr. Behrman told him he bought in a closeout and he was 
giving him a good deal on the goods. 

THE COURT: Take a look at this. 

MR. WOHL: It seems to ms the evidence is clear 
beyond any doubt that hs qot the mor.ey by ¢arning it in his 
business and I am really str.ck by the fact chat people are 
Savina that thare arz problems with this case. This is the 
Strongest Internal Revenue casé I think anybody is ever 
going to ses because, what Mr. Anolik is confused about 
that hs is talking about just ths receipt of money does 


prove income, But what you have hera is you have beth a 


SOUTHERN "STRICT COURT BERPOR TEAS its Cowra Tw ^ 


^. 
EXEC Sat a , ———" -—9"———X f» —py A 


43a | , 
, , | K. 
! 313 LY 
1 Iqrm 13 | $ 
2 baak deposits case and a specific items case rolled into one | 
ME 
2 3 The government would be in this courtroom and | 
f 
-— 4 entitled to go to the jury even if we didn't have any 
| 
5 evidence whatever from Mr. Waqner or from Mr. Gilman as to 
6 how the defendant qot this money. Və come in on a bank 
7 deposits case and we would be entitled on an instruction to | 
8 the jury that the fact that this monzy went into that bank | 
| 
j and there was an incrcass in ths bank deposits and then we | 
| 
10 have to prove or rule out savings account, inheritances, | 
i E 
i} and so on, and gift tax and that sort of thing which we do | 
| 
12 with an .nt, just rule them out, not have any evidence | 
13 as to how w2 qot ít, wè would bi sntitlsd to zn instruction | 
n . LI 2 L | 
11 that thi jury could infer from that that *hat was income. | 
| 
15 In this case we not only havz the bank deposits, | 
i i . i | 
15 vast amounts of monev in comparison with the rest of the | 
17 mony this defendant had, sven a little bit of evidence of | 
| 
1: expenditures and gambling far b2yond his means, but beycad 
19 that we have direct evidence of how he qot the money. | 
20 So, it is like a cas: that the only thing that is | 
21 peculiar about it is the enormous amount of vroof and I | 
| 
2 really think that to really starch heyond the avidéence and 
23 suagest to the jury chat the gov-rnm=nt has to prove a lack 
| 
| 
24 of ^xn^ndi*ures -- 
25 THE COURT: Take @ look at this. 
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MR. ANOLIK: Frankly, Judg=, I have to disagree 
with Mr. Wohl because in mv oninion this is one of the weak- 
est federal cases I hav2 ever s2én. 

THE COURT: You have sean I hav2 had difficulty 
with it. What I am divina vou now is with resensact to the 
third slement. 

MR. WOHL: I don't think *his is lav and I can 
s?2 how it might bs so on a failure to fils cass where th: 
question is whether the taxpayer had to fils. But where he 
files it sc«ms to ma the law is clear that he has to report 
gross incom« regardless of what these reductions are in 
the gross income to arrive at adjusted gross income. It is 
not anacceptable method of raporting to just decide, well, 
I have qo. lots of deductions so I am not qoing *o report it 
That is just not the law so far as I know. 

I think that ona or two of those cases that I 
cited yesterday that s irt with the Bender case in the 
Seventh Circuit basically support the proposition that 
‘hase types of items, expenditures hv the defendant, are 
som “hing that, A, are neculiarly within t^- d«sf.inse's 
knowladge and not within the govern.ent's knowledge; B, are 
something that ordinarily benefit the defendant in giving 
him tax consequences that ar favorable to him; and C, 


therefore need not bh^ proved by the covernment. 
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COURT: Excent this: Isn't it n»ossihle for 


THE 


the 


you to have to qo to the sunplisrs, to have taken 


invoices that were received and found out what the normal 


cost of those were? 


MR. WOHL: No. So far as ws + w he didn't buy 


the goods. They had a fire, quote, unqu 


THE COURT: That is something we can't -- 


MR. WOHL: The point is -- 


10 THE COURT: Couldn't you have brought in an expert 


1! to say that the c^ t of thos2 goods would have bean so much? 


MR. ANOLIK: are no invoicss. 


13 THE COURT: Isn'+ the obligation to show -- 


l^ MR. WOHL: I don't think it is our obligation. 


15 THE COURT: Th? other item I have difficulty 


with is intent. Mere failure of statement of income is not 


intent -- 


MR. WOHL: Deliberate understatenent -- 


19 THE COURT: We have nothing here in connection | 
with intent. 


MR. WOIIL: 


22 “R, ANOLIK: I don't know it is a false name. 


There was no evidence it is a false name beacause of the fact 


24 *h2* he didn't steal *he moncy. 


COURT: had no re9eaussts with respect to a 
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WOHL: I know. T just thought of that this 
mornina. 
HE COURT: ] | all E S chargss 
I had one. 
MR. WOHL: I thoucht about that this morning and 
I should have requested it but I didn't. 
THE COURT: I looked over the book forms. It is 


not listed in Plack and Devitt under alias or false name. 


z( 


I had it and I can't fird it. This is going to go in on the 


third sloment. I have had difficul** wit 

I am going to do is lst it 

and what I am going to do 
Jury returns I don't know. 

MR. WOHL: I think that “his charge is highly 
pr2judicial to the government. 

"IR. ANOLIK: It is prejudicial *o us 

THE COURT: [f both sides disagr-e, -hen i+ must 


Unlass on: sid. says they disagqrz: with it 


"m. "OIL: don'* sz how it is consistent with 
2s that hold that the defendant is the ons that has 
len Of coming forward with deductions and exclusions 


would 5e -- 
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THE COURT: Let me assume this. 


Assume that ha 


had recei;..s of $10,000 and the cos+ of tha goods cost him 


$10,000 and hə delib:ratelv does not nut i+ 
this a violation of 7206? 


MR. ANOLIK: I don't *hink so. I 


MR. WOHL: That is on? of the reasons why -- that 


is one 2 big distinctions hatween 7206 


and 7201. 7201 


fou nave to show he was out to *vad: his taxes. 7206 vou 


don't: hav +o show that. On: of the frsqu^at defenses in a 


7201 cas? and one of the reasons why 7206 is 


uszd is that in 


& 7201 cas- you show 10,000, $100,000 of extra incom2. The 


d*sfsndan*t than comes in and savs -- hs does 


not get an 


instruction without saving it hut maybe ha com-?s in and says 
z 4 Y 4 


wait a minute, I had $1 million worth of inductions that I 


didn't put on my tax return and «hat. as I 


law, can hclp him out in a tax «vasion cas: 


stand it docs him no good whataver in a falrz raturn case | 


because th? government is entitled to know everthing ‘that 


not only would affect his tax liability bu* would also help 


the Intcrnal Revenue Service in auditing that -:*turn. j 


The law do:s not aliow a d2fendan 


t to make false 


sta*imznts on a tax return on the theory that in the back 


of his mind cverything is going *o come ou* 


1^5 woat I und-rstand «hr 2065 law *o he. 
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2 MR. ANOLIK: Let's assume for +h: saka f argument 
3 that I aqre^ with him, which I don't. Taking this arquendo, 
4 vour Honor, they would have to show that when he has an 

5 interview with this new accountant he hires and h? says, I 

6 want to know what income you rcc-iv^d, and he fiqurss 

7 naturally to himself, well, all right, I made income -here 

8 and he tells him $20,000 incom^, he does not even consider 

9 this because it ran at a loss. mr. Wohl says he should 
19 hav= considered it. "ins, that is the ourrose of a civil 
i] audit but not for the purpose of inferring criminal intent, 


12 wilfuln-ss and knowledge which vou need in a fraud case. 

13 THE COURT: Civil -- 

IE MR. ANOLIK: Ther? is no evidence here even of 

15 an audit. We are allowed to commen* on *h lack of evidence 
16 or *he evidence. There is no evidence in *his case of an 

17 audit. 

13 MR. WOHL: I think we woulc 72 been pravented 
19 from showing contact with this taxpayer by the Fifth 

20 Amendment. I certainly think it would be improper arqument 
21 fer th lefsnss to say thers is nothing about an audit. I 
22 would have been deliahtzd to nut in this taxpaver's 

23 responses to the overtures hy the qgovarnmcn* that he explain 
24 whv he was masquerading as Harold Reth. 

25 MR. ANOLIX: H«c could have put it in. 
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MR. WOHL: He didn't. 


MR. ANOLIK:  Tha* is not mv fault. iis would have | 


4 a perfect right to put it in, your Honor. Unless he 
i , ; i | 
5 | claimed ths Fifth Amendment at that time there is no basis 


6 | for not putting that in. In fact, th2re are cases saying | 
| 
| 


you can put that in, if there were false exculpatory reasons, 


8 MR. WOHL: He just savs I don't: want to say | 
9 anything, just contact my lawyer. TA 
19 MR. ANOLIK: He told ms hs discussed this with | 
il Brecner for a year. | 
VEM MR. WOHL: I think it would be improper for the | 


defense to -- we are getting off to another point but it 


would bz improper for the defcns? +3 araue that there is 


eviderc= of an audit because, A, I think you are getting | 


into an area where obviously the government has a lot of 


problems in putting that kind of thing in when a taxpayer 


18 says, "Go talk to my lawyer," and, sicondlv, there would 
) y Y 


19 i not be anything that th2 government -- it is not part of the 


2 NM government's obligation to nut in the fact that ths taxpayer 


zudi-:d. If the taxpaysr wants cto nut in he fact that 


22 | ha was 2zuditcd he can. 
ll 
23 | THE COURT: You would think I would ba correct 
24 || in stating to thz jury that a return that omits materizl 
25 |! items nec2ssary to the computation of income is not true and 


| 
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correct within the meaning of Scction 7206 and if the jury 
finds that the failure to includs the receipts from here may | 
or may not ba a materiai item as determined by them? 
MR. WOHL: That is righ-. 
MR. ANOLIK-: I don't think so, your !lonor. We 
it is income. I don't think we havz 
incoms. 
THE COURT: Nacessarv to tl computation of 
incom:. 
MR. WOHL: That is right. 
MR. ANOLIK: |] it is loans or somzthinc 
not income. It ii renortabl: 
MR. WOHL: There isn't any sevid-nca -- 
MR. ANOLIK:  Thar- is no »^videnc- either 
MR. WOHL: That is where I disaaree. It 
unfortunate we didn't get daily copy but from the ts 


of Gilman and Wagner they weren't loaninc this money or 


paying gambling money. They were giving it to him because 


| 


résnons® to particular invoices and bills he paid. Thare was 


he was selling artificial flow-rs. They were giving it in 


even testimony from Wagner about how Behrman vas on 
saying he was getting pressured by the company to collect 
the monty. He was not heing niessurid by Cas "'5 Palace 


or the Desart Inn. 
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MR. ANOLIK: If they are selling flowsrs through 


United Flowers and he says, make the check out to Harold 


Roth, that is income *o United Flowsrs. That is not income 
to Harold Roth or anybody else. 
MR. WOHL: Then he is stealing the money from 


United Flowers. 


MR. ANOLIK: There is no evidence he is stealing. | 
MR. WOHL: You can make all the arauments you want 


but you don't know. All I am objecting to is any suggestion | 


that tends to suggest a defenss was nut in. If the defense 


| 
| 
had its man on the stand saying, I borrowed the monsy, or I | 
| 


found i+ in the street, or I cams home one day and I found 
my hom= was full of artificial flowers, that would be one 


thing but they didn't. 


THE COURT: Let's ast this sharply presented in 
case there is a conviction. The government has presented 
evidence that Behrman received checks. I will strike that 
out, 

MR. WOHL: That is right. 

MR. ANOLTK: I think that should stay in bécause 
there is no evidence. 

THE COURT: I will define adjusted gross income 
as set forth here. 


MR. ANOLIK: I think *his is improper, your Honor.) 


| 
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THE COURT: No, this 
adjust-d aross income is. 

MR. ANOLIK: You are not charging this part here? 

THE COURT: No, just adjusted gross income. 
ANOLIK: All right. 
COURT: Ií will J-fin^ adjusted gross income. 
ANOLIK: We should k2en this in. They are 

to speculate that ther2 is evidenc2 of that. 


THE COURT: I do it here. 


MR. ANOLIK: How can you talk about adjusted 


gross income if we don't +211 tha jury that thev have 
consider what adjus*t:d gross incom» is? 

THE COURT: It is being told. Adjusted gross 
income, etc^t2ra. That is th: deductions and expenses 
which includss cost of qoods sold, etcetera. 

MR. ANOLIK: But ther: is a dispute on that -- 


THE COURT: he government has the burden of 


proving each and every elment -- 
MR. ANOLIK: Aren't you permitting 
$nzculateo hers, your Honor, as +o what it is? 
MR. WOHL: They don'+ have to find what i+ is. 
MR. ANOLIK: I would like -- 
THE COURT: I am not going to charg: that the 


H . * I 
burd.n shifts to tht defindant and this is «he only way they 
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get around it that I can ses, it is way. 
MR. WOHL: I agree lanquaq: about the 
burdcn shifting should not h2 told + } jury. 
COURT: That may be è gal preposition. 
that he should have gotten on the stand. 
WOHL: I am satisfied on that. 


THE COURT: Ths government has the burden of 


establishing each and every element of the crime. I have a 


reservation as to whether thzy have done i+ but let the jury | 
do that. If they find one way I will have another problem 
On that. 

MR. ANOLIK: Can you nut it in a sent-nce saying, | 
but it is for you to determine whether evidince of this has 
hein established? In other words, not to l=t them think 
i+ is an assumption that it has b3sn established. 


TIE COURT: Th-y can infer from «he fact that he 


4 


3 


r.c-:iv-d it on my chara. that h. had adjus--d qross income. 
Hon.thezlsss «he burden always rests upon th= government to 
includ= «ach and every msr 

MR. ANOLIK: I can commant on the fact -- 

THE COURT: You ars «ntitled to comment whatever 
you want, I am not foreclosing vou from doing that. 
Absolut:ly not. You can attack this, sure. don't want 


you to go in and giv. a l.gal summation now tha- you have 
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seen mv charge. But within rzason you Fav: to do iċ here 
and vou can say the judas is qoing to charges you and they can 
infer, but the government has +h: Jen of proving. What 
It is proper for you to comment on that. 
to. Wouldn't you, Mr. Wohl? 
Yes. I also would like to just say 
proner for th2 aqovernment to comment that if 
Mr. Behrman, although hs didn't hav: an obligation to put 
proof in, if he wanted +o rut in proof as +o who sold him 
the goods 
are on thin ics. 
long as I don't say anything “hat 
s proof that thse defendant would have had to rroduce 
bv getting on the stand if he is saying that sombody could 


have come in here and say why I sold Irving Rehrman those 


qoods for 300,000, I *hink the qovernm2nt is entitled to do 


ANOLIK: I will internose an obj<ction if 


THE COURT: Yeu ar? flirting with a comment eH 
I 


I vill pronerly say I am going *o charge you in «he law 
tha defendant in a criminal cas dots not have to take the 
stand or nresent any evidences. The burden resis on the 


government 
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2 MR. WOHL: I think, your Honor -- 

3 THE COURT: I know the difficulty you are having | 
4 here but we don't cur? it by doing somathine that is wrong. 

5 MR. WOHL: The Tramunti and Dicquardi case makes 

6 1 


clear that I am entitled to do that. It is important 


that bv making a number of individual rulings that might 
5 be correct in other casos we don't coms down with a boctom 


9 lins here of giving +h: jury the imor.ssion that it is part | 


of th= government's burden in «his tyn2 of cass of coming 


in with proof of cost of goods sold where we know that as a 


lsaal proposition that we don't want to tell the jury about, 


i3 bscaus= it is sort of inflamnatory, we have gotczn to * 


point wher a burdan has shif*-d to sha defense here. W 


15 don't want to sort of bend over backwards and give the jury 


ths 


totally wrona impression. 


17 THE COURT: I don't think you can do that by 


12 Stating that the dsfendan- sh 


ould hav taken she stand or 


inferred in anv way that: hs should have takan tis stand. 


AN 
US. 


WOHL: I certainly don't intend *o do that. | 


COURT: 


You don't int:nd to do it. Desni 


+o 
<e 


22 the fac: you may comnént on the absanca of proof with respect 


23 to czrtain things, you must mak. it clear that you never | 


defendant should have gotten on th- stand. 
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THE. COURT: You are flirting and 
do it very carzfullv. 
112, WOHL: "Right, bet I 
regard. 


hope not. t is a difficult 


m = 


enough cass t put in som--hing additionally, 


hav. a aware 
.nd ons way 
Othar I will have to resolv: it. 
MR. WOHL: If the jury is given the impression 
government has an obligation to coms along hers and 
cost of thesz goods sold, it seems to me that it 
is quite apparent that they would coms out &cauittina the 
defendant and I think th? reason for that 
“ax cases, this is something that th= aqovernment can 
prov- particularly where vou art dealing with this 
d-f<ndant. 
THE COURT: I am not completely satis 
government could not have produced som: vroof 
expert testimony or knowledgs of the 
jr at lz:cs* by obtaining, if *h-y existed -- 
MR. ANOLIK: Thr 3500 material contain-d 
Mr. Stone. They said they ch-ck:d th. invoics in Hong 


and annarently hs co: F ehese narticnlar aoods was 


fetta pem! Are reny Soler emn rrer 


remember that 


brought ou* hy Mr. 


of sunnlier of 


the 


COURT: There 


Iro 


63 and '69, I 


whan you started 


indicted until five 


five-and-a-half =r che 


+o ao and 


in 


conviction. 


WOHL : 


renions. No. 1, doas the 


mating that kind of nroof, 


n* does not and t 


comes 


in and 


nut in that kind of nroof if 


ment does not have to. In this 


COURT: You slin 


you do that. You can 


other cas^s 


but assumes he had no 


anl assum tha’ 
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that 


is where tha presumption 


qov-rnmznt dors not 


“he covern- 


icular case -- 


Ov=r into the question of 


DrOvs circumstantially 


indicats how i+ can be 


n. income from his 


I had nothing coming 
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intent to 


Yes 
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don't think LL 


return? O 


COURT- 


open court; ju 


PHT COURT: Anolog 


»ur i ina 


'Jithou*t wastina more time: wa 
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return 
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in which you can 


vasion cass 


&r^ in order 


It was 


* this tim; nrior to 


longer “hen sxp«ctsd 


hav- summations of counsel | 
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CHARGE OF THE COURT 
THE COURT: You are about to enter upon your 


final duty which is to decide the fact issues in this case. 


| 
| 


trial, your principal function during the taking of testimony 


As I told you in my instructions at the beginning of the 


would be to listen carefully and observe each witness as he 
has testified and it has been evidenced to me that you 
have faithfully discharged that duty. 


We now have reached the point of the case where 


all the evidence has been presented and the closing arguments 


of the lawyers have been made and shortly after I have 
completed my explanations to you on the applicable law, 

you will retire to deliberate upon your verdict. You are 
to perform this final duty in an attitude of complete fair- 
ness and : partiality. You are to appraise the evidence 
calmly and deliberately and, as was familiarized by me at 
the time of your selection as jurors, without bias or 
prejudice with respect to either the government or the 
defendant as parties to this convertersy. 

The fact that this prosecution is brought in the 
name of the United States of America entitles it to no 
greater consideration than that accorded to the defendant, 
and by the same token, it is entitled to no less considera- 


tion. All parties stand as equals before the bar of justice, 
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Your final role is to pass upon and to decide 
the fact issues in the case and you, the members of the 


jury, are the soi. and exclusive judges of the facts. You 


pass upon the weight of the evidence. You determine the 


credibility of the witness. You resolve such conflicts as 

there may be in the testimony and you draw whatever reason- 
able inferences are to be drawn from the facts as you have 

determined them. 

My function at this point is to instruct you on 
the law and it is your duty to accept these instructions of 
law and apply them to the facts as you determine the facts 
to be. The logical result of that appli: ation will be 
your verdict in this case. 

With respect to any fact matter it is your 
recollection and yours alone that governs at all times. 
Nothing that counsel either for the government or for the 
defendant may have said with respect to any matters in 
evidence, that is to say, any factual matter, whether stated 
in a question, in argument or in summatio: is to be 
substituted for your own independent recollection and so, 
too, anything that the Court may have said during the course | 
of tne trial with respect to a fact måtter or may say during 
the course of these instructions is not to be taken in 


substitution of your own independent recollection which 


jarm 87 
governs at all times. 

Before we consider the precise charges of the 
indictment, I be eve a number of preliminary observations 
are in order. In determining the facts you rhould not be 
influenced by rulings that the Court may have made during 
the trial. These rulings dealt with matters of law and not 
questions of fact. 

Counsel for both sides had the right, not on!y 
the right but, indeed, the duty to press whatever legal 
objections they believe existed as to the admission of 
evidence and the Court's rulings on objections made either 
by the attorney for the government or the attorney for the 
defendant are not to be considered by you. 

Of course, as I told you at the outset, where I 
have sustained an objection to a question you must not 
speculate on what the witness would have said had he been 
permitted to an: .r nor may you draw any inference from the 
fact of the wording of the question or that it was asked. 

Similarly, where testimony has been stricken it 
is not evidence and you are bound to disregard it. However, | 


| 


you must remember that in ruling on objections the Court 


| 
was deciding questions of law and not questions of fact which 


are solely for the jury. 


I recognize that it is possible that a judge can 
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have a great deal of influence with tue jury. If you think 
you have gleaned some indication as to my opinion of the 
case either from any questions that I may «ve asked or from 
my e:oressaion or tone of voice, disregard it entirely. The 
Court has no opinion as to the veracity or credibility of 


the witnesses or the guilt or innocence of the defendant. 
| 


You are the j dges of the facts and you are the sole judges 
of the guilt _r innocence of this defendant. I am mere), 
a judge of the law. 

The fact issues must be decided here solely and 
only within the framework of the evidence and the principles | 
of i that apply and, finally, please do not single out any | 
one instruction of mine as stating the lav alone. Take 
them all into account after you have .« . them all. 

Now, members of the jury, you are to consider 
only the evidence in this case and that evidence consists 


of the sworn testimony of the witnesses, the exhioits which 


have been received in evidence, the facts which have bfen 


stipuiated, and the presumptions which I will tell you about| 


in these instructions such as the presumption of innocence. 
But whiie you are only to consider the evidence 

in the case you are not limited to the bold statemonts of 

the witnessec. On the contrary, you are permitted to draw 


from the facts which you find have been established such 
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reasonable inferences as seemed justified to you in the 
light of your own experience. 

An inference is merely another word for a conclu- 
sion which reason or common sense leads you to draw from 


the facts thet have been proved here. 


In considering the evidence you must remember, as 


| 

| 
I told you at the outset, that an indictment is only a | 
formal method of accusing a defendant of a crime charged | 
and in itself is not evidence against a defendant. No weiebi 
is to be given to the fact that an indictment has been 
returned against the defendant. 

Generally speaking there are twc types of 
evidence from which a jury may properly find the truth as 
to the facts of a case. One is direct evidence. That is 
the testimony of an eye witness, somebody who saw or heard 
something done or said. The other is indirect or circum- 
Stantial evidence which is the proof of a chain of circum- 
stances pointing to the existence or non-existence of 
certain facts. 


Generally the law makes no distinction between 


direct and circumstantial evidence but simply requires the 


jury find the facts in accordance with all the evidence in 
the case, both direct and circumstantial. 


We have a common example in this court house that, 


| 
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most of us judges use to illustrate the difference between 


direct and circumstantial evidence. I want you to assume 


that when you came in here this morning it was a nice, 
bright, sunshiny day and that there were no clouds in the 
sky. You would then know what the weather was like from 
your personal observation. You saw it and it looked like 
a nice, pleasant day. 

I want you to assume further that we were in one 
of those courtrooms that we have right off the front 
entrance of the building, one of those air-conditioned 
courtrooms with no outside windows and just the entrance 
door for spectators to come in. Assume that under the con- 
ditions that I have indicated to you before that it was a 
bright, sunshiny day and no clouds in the sky when you came 
in here and went to that courtroom and assume we have been 
sitting there for about an hour, an hour ana a half, a 
spectator walks in through the door and his hair is cota 
wet, his clothes are a little damp, he is drying his face. 


Assume about a minute or two later another 


spectator comes in and he has a hat in his hand dripping 
water and a few minutes later another spectator comes in 
and he has an umbrella and a raincoat and they are both wet. 
You can assume, even though you could not see outside and 


it was sunny when you came in, after this hour and a half 


392 
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and seeing what you saw with the spectators coming in in 
the condition they were, you can then assume that it was 
raining outside. That would be a chain of circumstances 
leading to the conclusion that a fact existed or didn't 
exist, that it was no longer sunshiny. 

As I said, the law makes no distinction between 
direct and circumstantial evidence, and it only requires 
thet you find the facts in accordance with all the evidence 
in the case. | 

I have mentioned presumption of innocence. The 
defendant here has entered a plea of not guilty to the 


charges of the indictment. Thus, the burden is upon the 


government to prove guilt beyond a reasonable doubt. This 


burden never shifts to a defendant for the law never imposes 


upon a defendant in a criminal case the burden or duty of 
calling any witnesses or producing any evidence. You will 
recall that I told you that several times in connection 


with the summations in here as well as at the outset of the 


trial and I am telling you again. The law never imposes 
upon a defendant in a criminal case the burden or duty of 
calling any witnesses or producing any evidence. 

The law presumes a defendant to be innocent of 
crime. Thus, a defendant, although accused, begins the 


trial with no evidence against him and the law permits 
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nothing but legal evidence presented before you as jurors to 
be considered in support of any charge against a defendant. | 
The presumption of innocence remains with the defendant 
throughout the trial and your deliberations until such time 
if ever that the jury is satisfied of guilt beyond a reason- | 
able doubt. 

Thus, the presumption of innocence alone is 
sufficient to acquit a defendant unless and until after 


careful and impartial consideration of all the evidence 


in the case you as jurors are unanimously convinced of the 


defendant's guilt beyond a reasonable doubt. 

I will define for you later on what reasonable 
doubt is. Before I get to the specific charges of the 
indictment and some further instructions I want to call to 
your mind the witnesses and the order in which {ney appeared 

This has been a short trial but this review may 
help you. I do not propose to qo over the evidence or 
comment on it. That has been done by counsel in their 
tions and is undoubtedly fresh in your minds. 

The first witness we had was Mr. Herbert Kraus, 
Certified Public Accountant for Mr. Behrman. 

The second witness was Albert Pinto, the head 
teiler of the Bank of Tokyo. 


The next witness was Mr. Curtis Wagner from 
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Texas anu ie was followed on the stand by James C. White. 
The next witnéss was Robert Stone and the final 


witness for the government was Charles Gilman. 


Following that we had a stipulation of counsel 


with respect to the fact that the returns in question were 
signed by the defendant. 

With that the testimony concluded and we had 
summations of counsel. So much for my preliminary instruc- 
tions. 

I am now turning to the specific charges alleged 
in the indictment. The indictment contains two counts or 
accusations. Each of these charges a separate crime or 
offense and must be considered separately. Each count 
charges the defendant with a violation of Title 26, United 
States Code, Section 7206(1), and you do not have to remembe 
the section number but that provision provides as follows: 

"Any person who wilfully makes and subscribes 
any returr, statement or other document which contains or 
is verified by a written declaration that it is made under 
the penalties of perjury and which he does not believe to 
be true and correct as to every material matter is guilty 
of a violation of the law." 

Perhaps it would be helpful for me to reread the 


section. "Any person who wilfully makes and subscribes any 
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return, statement or other document which contains or is 
verified by a written declaration that is made under the 


penalties of perjury and which he does not believe to be 


true and correct as to every material matter." 


Count l of the indictment reads as follows: 

"The grand jury charges on or about April 15, 
1969 in the Southern District of New York Irving Behrman, 
the defendant, unlawfully, wilfully and knowingly did make 
and cause to be made and did subscribe his joint United 
States individual ‘ncome tax return Form 1040 filed with 
the Internal Revenue Service for the calendar year 1968 
which contained and was verified by a written declaration 
that it was made under the penalties of perjury and which 
he did not believe to be true and correct as to every 
material matter in that said Form 1040 reported adjusted 
gross income of $15,594.68, whereas, as he then and there 
well knew and believed the reported adjusted gross income 


did not include substantial amounts received by him during 


The second count: "On or about April 14, 1970 
in the Southern District of New York" etc., and I will get 
down to where it says, "in that said Form 1040 reported 
adjusted gross income of $20,205, whereas, as he then and 


there well knew and believed the reported adjusted gross 
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income did not include substantial amounts received by him 
during that year from customers who purchased merchandise 
from him." 

I referred to the Southern District of New York 
there and the Southern District is for our purposes here, 
and it includes other counties, but for our purposes here 
includes the Borough of Manhattan. 


In order to find the defendant guilty of the 


offense of wilfully subscribing to a false joint return 
under the section that I have on here you must find that the | 
government has established beyond a reasonable doubt each 

of the following four elements, and with respect to the 

first two there has been a stipulation with respect to that 
but I will tell you anyway. 

First, that the defendant made and subscribed a 
tax return for the year in question. 2, that the tax return | 
for the year in question contained a written declaration 
that it was made under penalty of perjury. Those are facts 
on which there has been a stipulation and it was read into 
the record. 


3, that the return for the year in question was 


not true and correct in every material matter and, 4, that 


in signing or subscribing to the tax return in question the 


defendant acted wilfully knowing at the time the return was | 
| 
| 
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not true and correct as to every material matter. 


I will elaborate on what is required under the 


government's bu 1 of proof here as to the items 3 and 4. 


| 


As to the third and fourth elements the governnent 
charges that in the years in question that the defendant | 
did not believe the return to be true and correct as to 
every material matter in that the reported adjusted gross 
income did not include substantial amounts recei ved by him 


during each of those years from customers who purchased 


| 
merchandise from him. This has to be proved by the government 
| 


beyond a reasonable doubt, namely, that the return was | 
false as to a material matter and that there was a knowing | 
and wilful filing of a document which contained a statement 
which the maker did not believe to be true and correct. 

With respect to materiality, in determining 
whether a statement is material, the test is whether it has 
& natural tendency to influence or was capable of influencing 
the action of the government in making a determination | 
required to be made. 

As to adjusted gross income, adjusted gross 
income is defined in the law as all income from whatever 
source derived including but not limited to compensation, 


fees, commissions and similar items, gross income derived 


from business, gains derived from dealina in property, 
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interest, rents, royalties, dividends, gambling winnings 
and many other types of income. 

Adjusted gross income is gross income minus 
various types of deductions and expenses such as the cost 
of goods sold and all other necessary expenses which are 
ordinary and necessary to carry on a trade cr business in 
which the taxpayer is engaged. 

In this case the government has presented evidence 
that Mr. Behrman received proceeds from checks made out to 
him for substantial amounts of money in payment for goods 
sold. You the jury are permitted,but you are not required, 
to infer from the fact that Mr. Behrman received amounts 
of money that were not reported on his tax return that he 
had adjusted gross income that was not reported. 


On the other hand, I must emphasize again that 


the government has the burden of proving beyond a reasonable! 


doubt each and every element of the offense including the 
fact that the amount of money received by the defendant 


exceeded the amount of his allowable expenses. This burden 


remains with the government throughout the case and the 
defendant need not present any evidence whatsoever to 
establish his innocence. 

I have referred to the fact that this must be a 


knowing and wilful filing of a return excluding necessary 
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or material information. If you are not satisfied that the 


government has established both of these propositions beyond | 


a reasonable doubt, that is,the fact that the statements 
were false, known to be such, and containing a statement 
which the maker did not believe to be true, if they failed 
to establish either one, that is, that the return was false 
as to the source of the income, that is, that the return 
was false as to income, adjusted gross income and that the 
defendant did not reasonably believe it to be true and 
correct as to a material matter, as I have defined that 
term for you, then you will find the defendant innocent, 
that is, not quilty as charged. 

I use the word false, for example, talking about 
a false statement. False means a statement if untrue when 
made and then known to be untrue by the person making it or 
causing it to be made. In law false is something a little 
bit more than just an inaccurate statement. It is an 
inaccurate statement known to be inaccurate. 

People make inaccurate statements accidentally. 
That is not a false statement in law. That is just an 
incorrect statement. An inaccurate statement. When you say 
false you mean an inaccurate statement which the maker knows | 
is inaccurate. 


I have talked about knowing and wilfully. You 
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should know what those terms are about. .. are just 
about what you think they are. 

Knowing and wilfully means that you are doing 
something deliberately and not accidentally, not inadver- 
tently, not mistakenly. The reason why we put this in the 
law is so people will not be convicted for accidental, 
inadvertent mistaken acts. They would be only convicted 
for doing something knowingly and wilfully, deliberately, 
intentionally with a purpose to do something which the law 
forbids or failed to do something which the law requires. 

That brings me to the question of intent. Under 
our system of justice two things are required to make a 
person guilty of violating the law. He has to do an act and 
he has to do it with the requisite criminal intent. 


Specific intent is what is talked about in cases of this 


kind. As that term implies, specific intent means more than | 


just the intention to do an act. It means not only the 
intention to do the act but to do the act knowingly and 
knowing that it is an act which the law forbids purposely. 
In other words, intending to violate the law. 

So much for the four elements that I have 
indicated to you that the government must prove beyond a 
reascnable doubt before you may convict the defendant. 


In connection with the preparatio: of this return 


SOUTHERN D^ TRICT COURT REPORTERS 116 CONIA THOSE 


jqrm 100 

there has been testimony in here that Mr. Behrman's tax 
returns for the years in question were prepared by an 
accountant, The taxpayer, of course, may delegate the 
responsibility for the preparation of returns to a person 
such as an accountant whom he has reason to believe is 
competent to handle such matters. The mistakes of such a 
person are not attributable to the taxpayer. 

However, che taxpayer is required to give or to 
make available accurate ínformation to his tax preparer with! 
respect to his income for the tax years in question. The 
defendant cannot blame or shift re ponsibility to the person 
he retains if he deliberately withholds vital information 
from that person. 

If the defendant provided his tax preparer with 
full information as to his income and the defendant then 
adopted, signed and filed the returns prepared for him with- 
out having reason to believe that they were not correct, 
then you must find the defendant not guilty. 

If, however, you find beyond a reasonable doubt 
that the defendant wilfully and knowingly did not provide 
full and complete information to his tax preparer or that 


he knew the returns prepared by his tax preparer were not 


| 
| 
| 
| 
| 
| 


correct, then you are not re,uired to acquit the defendant 


simply because he did not personally prepare his tax returns, 


I 
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With respect to knowledge and intent, that exists | 
in the mind. As we all realize it is not possible to open 
up a man's head and see what coes on . his mind. The only 
way that you have for arriving at a decision on these 
questions is for you to take into consideration all of the 
evidence and all the facts and circumstances shown by the 
evidence and to determine from all such facts and circum- 
stances whether the requisite state of mind was present at 
the time in question. Direct proof is unnecessary. 
Knowledge and intent may be inferred from all the surrounding 
circumstances. 

I indicated to you that I would come to the 
definition of reasonable doubt. I have told you that a 
defendant is presumed innocent and that the presumption of 
innocence remains with the defendant unless and until you 


jurors are unanimously convinced of guilt beyond a reasonable 


doubt. 


| 
In describing the elements of the various offenses 


charged in the indictment I told you that the government 

must establish each of those elem«nts by proof beyond a 
reasonable doubt. You naturally ask what is a reasonable 
doubt. The words almost define themselves. That there is a | 
doubt founded in reason and arising out of the evidence or 


lack of evidence. It is a doubt which a reasonable person 
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has after considering all the evidence. 
A reasonable doubt is not a vague or speculative 


or imaginary doubt. it is not caprice, whim or speculation. 


It is not an excuse to avoid the performance of an unpleasant 


duty. It is not sympathy for a defendant. A reasonable 
doubt is a doubt which appeals to your own reason, your 
common sense, your experience and your judgment. It isa 
doubt which would cause a reasonable man or wo. .a like 
yourselves to hesitate to act in relation to your own 
important private affairs. 

Mere susp.cion will not justify conviction. 
Suspicion is not a substitute for evidence nor is it 
sufficient to convict if you find that the circumstances 
merely rendered an accused probably guilty. 

On the other hand, it is not required that the 
government must prove guilt beyond all possible doubt. But 
the proof must be of such convincing character that you 
would be willing to rely and act on it in the important 
affairs of your own life. 

In sum, a reasonable doubt exists whenever after 
a fair and impartial consideration of all the evidence 
before you you can candidly and honestly state that you do 
not have an abiding conviction that the defendant is guilty | 


of the charge. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


404 
77a 


I indicated to you at the beginning of this trial | 
that one of veur most important functions would be to 
determine the credibility of the witnesses who testified. 
You as jt ors are the sole judges of the credibility of the 
witnesses. You and you alone must determine what weight 
their testimony deserves. 

In my instructions to you at the start of the 
case I gave you some quidelines that I tnought might be 
helpful to you as you listened to the testimony. I am going | 
to repeat and expand upon those instructions. 


Yor are to understand that you should not be 


influenced by the mere number of witnesses called by anybody 


| 
The weight of the evidence is not necessarily determined by | 
| 


the number of witnesses testifying on either side. Rather, 
you should consider all the facts and circumstances in 
evidence to determine where the truth lies. 

In assessing credibility you should carefully 


scrutinize the testimony given, the circumstances under 


which each witness has testified snd every matter in evidence 
which intends to indicate whether the witness is worthy of | 
belief. The degree of credibility to be given a witness 
should be determined by his demeanor, his relationship to 

the controversy and the parties, his bias or impartiality, 


the reasonableness of his statements, the strength or 
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weakness of his recollection viewed in the light of all 


other testimony and the attendant circumstances in the case 
and the extent to which, if at all, each witness is either 
supported or contradicted by other evidence. 


How did the witness impress you? Did his version | 


appear straight-forward and candid or did he try to hide 
some of the facts? Is there a motive to testify falsely? 
In passing upon the credibility of a witness you 
take. into account inconsistencies, contradictions as to 
material matters in his own testimony or any conflict with 


that of another witness and also any inconsistencies or 


omissions in prior testimony or any prior statement of 
material matters as to which he may have testified upon the 
trial. 

Inconsistences or discrepancies in the testimony 
of a witness or between the cestimony of different witnesses 
may or may not cause the jury to discredit such testimony. 


T. or more persons witnessing an '  -ident or a transaction 


may see or hear it differently. 
Innocent misrecollection like failure of recollec- 
| 


tion is not an uncommon experience. A witness may be 


inaccurate, contradictory or untruthful in some respects and | 


yet be entirely credible in the essentials of his testimony. | 


In weighing the effect of a discrepancy consider 
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whether it pertains to an important matter or an unimportant | 


detail and whether the discrepancy results from innocent 


error or wilful falsehood. If you find that any witness 
has testiried falsely you can do one of two things. You can | 
| 


either reject all of that witness' testimony on the ground 


that it is all tainted by falsehood and that none of it is 


| 


worthy cf belief or you can accept that part which you 


believe to be credible and reject that part which you believe 
to be tained by falsehood. 

Should you find that all or any part of a 
particular witness' testimony was false you may not of 
course infer that the opposite of that testimony is the truth 
unless there is other evidence to that effect. Any testi- 
mony rejected by you as false is no longer in the case 
insofar as any finding that you may make is concerned. 

You recall that I told you that an inference was 
a conclusion which reason or common sense leads you to draw 
from the facts which you find to have been proved. Thus, a 
finding of fact may not be established merely by a negative 


inference arising from your disbelief and rejection of any 


testimony. 


In passing upon credibility the ultimate question! 
is, did the witness tell the truth here before you. It is | 


for you to say whether his testimony at this trial is 
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truthful in whole or in part in the light of his demeanor, 
his explanations and all the other evidence in the case. 

Now, with respect to the defendant, I told you 
at the outset of this case that the law does not require 
a defendant in a criminal case to testify or present any 
evidence on his own behalf. I told that to you a number of 
times. I have also told you that a defendant is not 
required under our law to prove his innocence. He is 
presumed to be innocent at all times and throughout the 
entire trial unless and until the government proves him 
guilty beyond a reasonable doubt. For these reasons a 
defendant need not take the witness stand and testify in 
his own behalf. 

The fact that the defendant did not testify in 
this case does not create any presumption for or against 
him and I charge you that this fact must not weigh in the 
slightest against him nor shall this fact enter into your 
discussions or deliberations in any manner. 

In your deliberations please do not discuss the 
question of possible punishment. That is a matter that 


rests on my conscience and my conscience alone because the 


judge and the judge alone is the one who has the obligation 


of imposing sentence when and if guilt is determined. 


If you do discuss it among yourselves then you 
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are encroaching upon my function and I ask you not to do it. 
Your function is to consider the facts and to determine the 
facts and my function is to pass upon the law and, in the 
event of conviction, to impose sentence. 

If you find on all the evidence that the "—: 


respecting the defendant leaves a reasonable doubt as to 


his guilt, you should not hesitate for a moment to return 
a verdict of acquittal. 
On the other hand, however, if you find beyond a 


reasonable doubt that the law has been violated as charged, 


any other reason to render a verdict of guilty. 


The verdict must represent the considered judg- 


| 
| 
| 
you should not hesitate because of sympathy or because of | 
Í 
| 
| 
| 


ment of each juror. In order to return a verdict it is 
necessary that each juror agree thereto. Your verdict must 
be unanimous. 

It is your duty as judges to consult with one 
another and to deliberate with a view to reaching an agree- 


ment, if you can do so without violence to individual judg- 


ment. Each of you must decide the case for yourself but 
| 
do so only after an impartial consideration of the evidence 


with your fellow jurors. 

In the course of your deliberations do not 
hesitate to reexamine your own views and change your opinion 
| 
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that it is crroneous. But do not surrender 
your honest conviction as to the weight or effect of 
evidence solely because the opinion of your fcllow jurors 
or tor the mere purpose of returnin;. a verdict. You are not 
partisans. You are judges. Judges of the facts. Your sole 
interest is to ascertain the truth from the evidence in the 
ease, 
Now, if during the course of your deliberations it 
S necessary to comnunicate with the Court you may 
send a note by the marshal signed by your foreman or by one 
or more members of the jury. No member of the jury should 
ever attempt to comnunicate to the Court by any means other | 
than a signed writing and the Court will not communicate with 
| 


any member of the jury on any subject touching on the merits 


| 
of .he case otherwise than in writing or orally here in 
| 


en court, 

You will ncte from the oath about to be taken by 
the marshal that he, too, as well as all other persons are 
forbidden to communicate in any way or manner with any member} 

he jury on any subject touching, the merits of the case | 
and bear in sind that you arc never to reveal to any person, 
not cven to the Court, how the jury stands numerically or 


otherwise on the question of the ruilt or innocence of the 


aci'ndant unless and until after you have reached a 
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is proper to add a caution that nothing said 


structions is to suggest or convey in any way or 


any intimation as to what verdict I think you should 


What the verdict shall be is the sole and exclusive 
nd responsibility of the jury. 
unsel have the right and the duty indeed to take 
xception to any of my instructions here and to request any 


further instructions of you. I will take that in the 


of the jury. 


I prescrvc any exceptions that I took 
pre-charge conference. I don't waive those, your 
The only exception that occurs to me, your Honor, I 
recall your Honor charging when we discussed thc 
'e that they can consider, that they could also 


r the lack of evidence. on't believe you charged 


COURT: I had something in there about evidence 
and iack '" evidence. 

*OHL:; I am sure, 

ANOLILh: I must have missed that. 

CCURT: No other requests : 


^ 
aO, 
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ne WOHL: In lig f fir Inolik's summation, 


r, the government submits you should rive the 
instruction on cumulative witnesses the uncalled 


> 


instruction 


I object to that. 


COURT: I will not do that. think I have 


the jury, there is another 


| 


in connection with the instructions 
ight to have the indictnent with you in the 
and exhibits that you wish to have, 
[t is customary but it is not required that Juror 

is the roreperson of the jury but you may elect 

‘person -- I don't like to use that word. I don't 
How you conduct your deliberations 

to yourselves. 


If lunch is there I suggest to you, however, that 


not deliberate while you are having lunch. The 
to get lunch too, and you can take about an 
hour or so, 
We have the very fortunate circumstance that 


is still intact here and the unfortunate news that 


discharge the two alternate jurors who havc 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


"T. 
"da 


nt 


to thank 


, 


Vo 


'y room and give 


rvice 


the 


MR. 


(At 


and 


COURT: 


you havı 


WCHL: 


COURT 


ANOLIK: 


Cn 


ANOLIK: N 


COURT : 


exhibits 


ANOLII: 


Before you get out of here will you 


to 


you v 


ur be 


in yo 


OI 


t 


in S 


O obj 


make 


l with the attenti 

Their presence was necessa 
ith the cooperation of the 
cannot lct i fo with the 
| oni in; 10W rou fo dowi 
ur card indicating the end 


other your checks will be 


| 
we have a copy of the indictment | 


hat vill go in row. 


f the indictnent : 
Mr. Anolik. 
no objection. 


he jurors would 


ji, «hibits 1 and ? and we 
ince there is a request for them. 


cction. 


sure everything is all right. 


approach the side bar, 


Mr. Woh] 


iii 


sena 


^ 
( 


] " 


} 


l4 


86a 
413 


re are certain brown markings on various parts 


indictment or of the returns. We would « that your 


to disregard that, 
Can I look at those. 


ANOLIK 


R. WOHL: I an inclined to think that the proper 


this was when they came in. 


have no objection, your Honor. 


(In open court.) 


COURT: In connection with Exhibits 1 and 2, 


writings in here, very minor oncs, but 


or othervísc, in brown ink, they are not part 


the return and should nof be considered by you, 


JUROR NO, 1 We would like to have the foliage 


JUROR NO, < Can we also have thc bank stacononts y 


NUI 


them in. 


COURT: We will assemble those for you and 


assemble the bank statements and 


age checks. 


wear the marshal. 


(Marshal sworn, ) 


T} 


+ 


I: 


COURT: Before you retire, you will report 


verdict that yon find the defendant on count 1 whatever 


and 


V 


the Jury find the defendant on count ? whatever 
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(Jury left the courtroom to commence their 
deliberations at 1:15 p.m.) 
THE COURT: Have you got the bank statements : 


MR, WOHL: The government would contend that all 


IE COURT: What they intended is what you 
referred to in your summation, the one with the foliage 
marks on them. I am sure that is what they meant. 

MR. ANOLIK: The check with the vouchers, 


THE COURT: Check with then and when you agree 


ve will send them in with the marshal. 


Make yourselves available so if we have to reach 


If you want to agree on the other exhibits and if 


call for them we can send them in without my being here, 


you we can reach you on short notice. | 
| 
| 
| 


all right. 


MR, ANOLIK: I have no objections to exhibits 
going in if they specifically ask for them. | 

MR. WOHL: It would be a better practice for us to | 
be here because there is always a dispute about whether they 
are asking or what. 


TH): COURT: All right. 


(Note received fron thc jury at 7:29 p.m.) 


CONITHERN NMICTRICT CONRT REPORTER 1'1« Chim THOSE 


| 88a 
415 


following: 


m the f Tokyo i name of Harold 
Application card for oj 
Jury Chairman, Dr, Star! 
Court Exhibit 1 marked for identification, ) 


Exhibit 4 and Exhibits 5 throuch ^t 


provided by the government during 


For the witness Pinto, 


a memo of conference dated October 20, 1972. 
consisted of a mem: f an intcrview dnted 
1072 and an a ae Pinto also dated 
November 11, 1972. kExhibi 503 consisted 
grand jury testimony from January ?7 and 
The 3500 material concerning the witness Herbert 
contact dated November 16, 
1, grand jury testinony of March el, 
and in addition a copy of the fi of Mr. Kraus that 
vided to the govermnent, 
THi COURT: I have a not Court's Exhibit ?, the 
Jury would like the 1969 checks. Signed Jury Fo.eman, Dr. 
Stark. 
you got them together 


WOHL: ‘Ve have 19! theeks, your Honor, of the 
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checks. 


reccived ier, 


cari 


documents that had to be sent in. 


‘ourt's Exhibit marked for identif 


WOHL Let the record reflect 


sending into the jury «hibits l 


inciusive and Exhibits through 


which we examined arrec are responsive 


wagner the 


material consisting Exhibit 


"ur. 


affidavit of ! Warner dated June 


4 


dwn interview dated Oc Exhibit 


d 


Wagner date 


Agent Wendell Internal R 


'oncerning Mr. Gilman, governnent 


the tollowinr 3500 material: Exhibit 3530, a m 


interview dated Aügust 26, 1971, Exhibit 3531, 


contact dated Novenber 19, 197 i,xhibit 


, 


ntact dated Nove 
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Give 


that 


3521, 


Janu?rj 


353: 


th 


Lea tic n LI ) 


we are 


through ?18 


inclusive 


to the note, 


rovernment 


an 


a memoran- 


r 
J 


1 


" 


d August 


Li 


venue 


provided 


emorandun of 


a memorandum 


P, a memoran- 


contact dated ‘Cuber 7 19753 and Exhibit 


grand jury tes f Mr. Gilman dated January 


neerning Spé |] Acent : ' government 


rollowing 3 mat al: kxhibit 
lateral File ` Guis ;anbino, Exhibit 
Special Agent Wendell to the Manhattan Office 
of the Internal Revenve Service dated August 13, 1971, 
Exhibit 3543 memorandum from Special Agent Stone the 
Manhattan ‘fice of the Internal Revenue Service dated March 
ieiorandum from Special Arent 
anhattan rri r th Inte: ] Re: uc 
service dated October 13, 197 c if am not mistaken, 
that was the exhibit ma S t 'ense exhibit also, 
bere ndant': “hibit C 


ANOLIK: 


entitled, "Collateral File f Irving Behrman," 


the collateral file entitled, "United Flowers," 
it 3543 consisting of several picces * handwritten 
notetions, certain bank statements of the bank account of 


the Houston Bank and a summons issued by 


that bank and Exhibit 3549, 
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memorandun of Special Agent Stone to the Manhattan Office 
the Internal Revenue Service dated June 5, 1973. 
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(Recess) 


(Note received from jury at 3:50 p.m.) 


(Jury returned to courtroom at 4:00 p.m.) 
CLERK: Mr. Foreman, has the jury agreed upon 
a vordict: 
THE FOREMAN: We have, 
THE CLERK: How do you find the defendant Irving 
Behrman in count 1: 
THE FORMAT: 
Tiii: CLERK: u lind the defendant in 
count 
FOREMAN: Guilty. 
COURT: Poll the jury, please. 
(Jury polled.) 
Ths COURT: All right, members of the jury, as I 
", you were the judges of the facts and it is not my 
province to comment upon a verdict except to say that I have 
appreciated the cooperation that you have given to all of us 
in comin; in here and serving. You hav. all served beyond 
the tine that you agreed to and signed up for for the two 
wccia and we had a few delays but you have been most 


cooperative in Þeir here on tine and I want to suggest to 
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you that,in my opinion, the jury duty is one of the highest 
runctions that a civilian citizen can perform. We take you 


all from different walks of life and wc can see as we went 


through thc selection process how that is arrived at and I 


urge vou at every opportunity that you have to »erform jury 


service and do it willingly and as conscientiously as you 


did here. You never know when the occasion might arise toat] 


you yourself might be involved in a dispute and it night 

to litigation. I am sure if that were so that 
you would hope and expect that the jury is as conscientious 
as yon were that would be called in to pass upon the verdict 


your controversy. 


It is only by getting you citizens to get in here, | 


and I know it is a hardship and handicap for some of you to 
do this, especially at this time of year, but I can't 
comnend you enough. I appreciate very much the assistance 
to the Court and your performance in your function here and 
I wish you all well. Happy season. Good luck in everything 
you do. 
you havc to report back to the jury room 

and pick up your cards, 

(Jury excused, ) 

MR. ANOLIK: Your Honor, I would have motions to 


make them now or reserve them, 
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COURT: I would like you to reserve, I would 
get-a memorandum. You may want to get a transcript 

The governnent may also want to get it, maybe even 
arrange to do it. I think this onght to be briefed for me 


in connection with the actual testinony that was here. I 


think we have, as I indicated before, some serious problems 


with respect to this. Mr. Wohl does no. agree with me but 


I do think there are very serious questions in here and I 


would benefit a great deal by your submitting a memorandum 
to ine in advance of the date that I am going to set for 
sentencins. I would like a full opportunity to review it 
und render a decision on your motions that will reflect 
full review of the appropriate authorities as well as the 
testimony in this case. 

we are going to require six weeks for sentencing. 
That should take us over until about January 73. 

MR. ANOLIX: I wonder if we can have a date in 
February, your Honor. 

THis COURT: February 5. 

MR. ANOLIK: That will be all right. 

THE COURT: I would like your memorandum in by 

26th of January. 
MR. ANOLIK: Can I have the 6th then because I 


the benefit of that weekend. I am going to be 
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up half of January in trial, your Honor. I would 
one weekend in February if I could, your Honor, 
it up. 
THi COURT: That is quite a distant timc. I 
you are a busy practitioner, Mr. Anolik. 
MR. ANOLIK: I can do it. If I knew I could 
the minutes in the next couple of days it would be one 
but to wait two or three weeks for those minutes. 
, COURT: What is the government willing to do? 
WOHL: The government is willing to cooperate, | 
ANOLIK: If the government orders them 
cxpedited. 
THE COURT: Yes, that is what I am trying to do 
without pushing the additional burden upon the taxpayers. 
MR. WOHL: It is probably the thrust of your 
Honor's -- 
THE COURT: I would like to get you as soon as p 
If Mr. Anolik can get yours beforehand, if you can do 
` your schedule is less crowded than his =- 


WOHL: I will try to answer as soon as we get 


We have to know what his points are, 
L COURT: I think you know what problems I have 
with it, wait for hin to put ina counter-reply brief 


to his if you put in vours initially. 
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